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Dear Ms. Salas:

On Tuesday, September 26,2000, David Porter, Richard Whitt and I of WorldCom Inc. and John
Hamill of Jenner and Block met with Anna Gomez, Legal Advisor to Chairman William E.
Kennard, Dorothy Attwood, Chief, Common Carrier Bureau, and Tamara Preiss, Deputy Chief,
Competitive Pricing Division, Common Carrier Bureau to discuss the D.C. Circuit Court's
remand of the FCC's ISP reciprocal compensation order. We distributed the attached document
at the meeting.

In accordance with section 1.1206 of the Commission's rules, 47 C.F.R. § 1.1206, an original
and one copy of this memorandum are being filed with your office.
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Jurisdiction is not an issue - - the FCC has ample jurisdiction over both
intrastate and interstate traffic under Sections 251 and 252 of the Act

Local exchange carriers provide either "telephone exchange service"
or "exchange access"

ISPs are end users of telecommunications, not telecommunications
carriers themselves

ISP-bound calls within the same local service area terminate locally

Dial-up calls to ISPs within the same local service area constitute
telephone exchange service

CLECs incur actual economic costs on behalf of the ILECs when
terminating local calls to ISPs

Thus, CLECs must receive reciprocal compensation pursuant to
Section 251 (b)(5) of the Act
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The Crux of the Issue

The issue presented is straightforward: how does a local carrier get
paid for participating in the origination or termination of a telephone
call?

The relevant statutory, regulatory, and equity principles are clear:

J The telecommunications services provided by a local carrier
constitute either telephone exchange service or exchange access
servlce.

J In both cases, local carriers incur actual economic costs for
originating, transporting, and terminating telecommunications.

J Local carriers are paid access charges for providing exchange access
to create an interexchange call.

J Local carriers are paid reciprocal compensation for providing
telephone exchange service to create an intra-exchange (local) call.
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The Crux of.the Issue.·••
• When applied to calls connecting one set of end users (an ILEC's
• residential customers) to another set of end users (a CLEC's ISP
• customers), these principles yield a consistent conclusion.

• J The fLEC's customers originate the calls, and the CLEC's customers
• receive the calls.

;. J Because the fLEC's customers are both the cost causers and the party
• responsible for payingfor the calls, the fLEC must compensate the

CLEC for the cost ofterminating the calls.

• J Where calls originate and terminate within the same local service
• area, the compensation to be paid is dictated by Section 251 ofthe
• Telecommunications Act of1996 (as interpreted by the Commission).

Thus, when ILEC residential customers call an ISP served by a CLEC
• within the same local service area, the ILEC must pay reciprocal
• compensation to the CLEC. 4
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The Remand Issues

•
•

••
• ISPs Do Not Provide Telephone Toll Services
• .t The FCC determined that, under the Telecommunications Act, all local
• traffic is either Htelephone exchange service" or Hexchange access. "

• Advanced Service Order, 13 F.C.C.R. 24011, 24032 (1998);

__ Advanced Services Order on Remand., 15 F. C. C.R. 385 (1999).

• .t The FCC did not explain how ISPs can be viewed as users of
• Hexchange access" where they connect to the local networkfor the

purpose ofproviding information services, notfor the Horigination or
termination oftelephone toll services." Bel/Atlantic v. FCC 206 F.3d
at 5, quoting 47 U.S. C. § 153 (16).

• .t The FCC did not explain why its traditional Hend-to-end"
communications analysis is relevant to whether a cal/ to an ISP is
telephone exchange or exchange access; infact, such an analysis
Hyields intuitively backwards results. "



Th••
• ISPs are end users

• J The FCC did not explain why an ISP is not "simply a
• communications-intensive business end user selling a product to
• other consumer and business end-users." Bell Atlantic v. FCC, 206
• F.3d at 7.

• Calls to ISPs terminate locally under the FCC's own
'. regulations
• .t Local traffic terminates at the ISP, "clearly" the called party: "the

mere fact that the ISP originates further telecommunications does
• not imply that the original telecommunications does not 'terminate'
• at the ISP." Bell Atlantic v. FCC, 206 F.3d 1,7 (D.C. Cir.2000).

•
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• Thus, the D.C. Circuit found that "the Commission
• has not provided a satisfactory explanation why
• LECs that terminate calls to ISPs are not properly
• seen as 'terminat[ing]... local telecommunications
• traffic,'" and why "such traffic is 'exchange access'
• rather than 'telephone exchange service.... '"
• Bell AtlanJky. FCC, 206 F. 3d at 8.

•
fa The Commission now must address~ specific concerns in
_ order to satisfy the D.C. Circuit.

•
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J As Affirmed By The U.S. Supreme Court's Iowa Utilities Board Decision,

The FCC Has Ample Jurisdiction To Determine The Pricing Methodology For

Local Exchange Services.

J Under The Telecommunications Act of1996, The Great Majority OfCalls To

ISPs Logically Fit Within The Definition Of "Telephone Exchange" Service.

J Most State Commissions, And All Courts, Considering The Issue Have

Concluded That Calls To ISPs Within The Same Local Service Area Are Local

Under The Terms OfThe Parties' Interconnection Agreements.

The FCC can achieve its goal of overseeing the pricing of reciprocal
compensation, while maintaining the current carrier arrangements,
by finding that calls terminating to ISPs constitute local exchange

•servIce
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Calls To ISPs Constitute Local
Telephone Exch.ange UnJler The Act••

t
• The Commission plainly· has jurisdiction over ISP-bound traffic
• under Sections 251 and 252 of the Telecommunications Act of 1996

J The FCC - "Sections 251 and 252 address both interstate and intrastate aspects
;. of interconnection, resale services, and access to unbundled elements. The 1996
• Act moves beyond the distinction between interstate and intrastate matters that
• was established in the 1934 Act, and instead expands the applicability of

national rules to historically intrastate issues, and state rules to historically
• interstate issues. Local Comp.etition Or<kr, 11 F.C.C.R. 15499, 155137 (1996).

• J The Supreme Court - "The FCC has rulemaking authority to carry out the
• provisions of this Act, which include sections 251 and 252, added by the

.. Telecommunications Act of 1996.... Section 201 (b) explicitly gives the FCC
• jurisdiction to make rules governing matters to which the 1996 Act applies."

• AT&T y. Iowa Utilities B<i, 525 U.S. 366, 378, 380 (1999).



Calls To ISPs Constitute Local
Telephone· Exchange Ulll1er Tl1e Act•

•• Contrary to the ILECs' dismissal of the statute as "irrelevant," the
• Commission must come to terms with the statutory classification of ISP-
• bound traffic
;. .t The FCC has acknowledged that local telecom carriers provide either

telephone exchange or exchange access.

• .t Calls to ISPs cannot be "exchange access. "

• .tThe statute defines "exchange access" as 'Jor the purpose of the origination
• and termination oftelephone toll service. " 47 U.S. C. § 153 (16).

• .tEnd users do not connect to ISPs for this purpose - they connect to obtain
" information services.

'. .tEnd users do not pay a "separate charge" for toll service. 47 US.C. § 153

• (48).
.tISPs do not provide telecommunications services - they utilize telecom

• services to provide information services.
• .t The "two services" theory is alive and well - telecom services are provided to
, the calling party, while information services are provided by the called party. 10
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Calls To ISPs Constitute Local
Telephone Exch.ange Under The Act

•
••
11

•;.
•
• ISPs subscribe to "telephone exchange service. "

• .t The statute defines "telephone exchange" as service which occurs
• within a local exchange or system ofexchanges, and which is covered

by the exchange service charge. 47 U.S.C. § 153 (47)(A).

•· • Both elements are met by ISP-bound traffic.

• • ISPs utilize local exchange services just as any other end user.

.. ./ The FCC repeatedly equates "telephone exchange"
:. service with H local" service.

•
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Calls To ISPs Constitu.te Local
hone E

"Information access" is not a stand-alone, separate category of
service under the 1996 Act.

- FCC already has ruled that information access is only a
specialized form ofexchange telecom service. Advanced Services
Order on Remand, 15 F. C. C.R. 385 (1999).

- The MFJ defines "information access" as exchange service.
Modified Final Judgement, Section IV (I).

••

~.

••••••••
•
• Thus, calls to ISPs qualify as telephone exchange service.

•
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ISPs Are End Users, AndAlmost All
Calls To ISPs Terminate Locall~

•
•

••
•
• The ILECs would have the Commission classify and treat ISPs as
'. carriers, not end users
• .tThe Hend-to-end" jurisdictional analysis only applies to telecom services and

improperly renders ISPs as defacto common carriers.

'. .t ISPs are end users, and end users are not carriers.
• - ISPs "are not regulated under title II ofthe Act." 47 CFR § 64. 702(a).

'. - End users are "any customer of an interstate or foreign telecommunications
service that is not a carrier .... " 47 CFR § 69.2(m).

• - It is the policy of the United States "to preserve the vibrant and competitive free
• market that presently exists for the Internet and other interactive media. " 47 US.C.
, § 230 (b)(2).

• .tTelecommunications and information services are mutually exclusive
• categories ofservices under the 1996 Act.
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ISEs Are End Users, AndAlmostAll

Calls To ISEs Termina.te Locally

•
•

ie

•'.
• The Federal Courts Agree That ISP-Bound Traffic Terminates
• Locally
• .tD.e Circuit - "Calls to ISPs appear to fit this definition [of

termination}: the traffic is switched by the LEC whose customer is the
• ISP and then delivered to the ISP, which is clearly the 'called party. ,,,

• Bell At/antic, 206 F.3d at 6.

.• .tFifth Circuit - "termination occurs when [the ISP's carrier} switches
• the call at its facility and delivers the call to 'the called party's
• premises, , which is the ISP's local facility. Under this usage, the call

.. indeed 'terminates' at the ISP's premises. "

Southwestern Bell. 208 F.3d at 483.

,fit,. 14
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ISPs Are End Users, And.Almost All
T

.t End-user uses computer (CPE) to dial ISP's local access number.

.t Terminating LEC provides notice ofcall connection when call is answered by
ISP and ofcall completion when end-user disconnects.

•••
• The Facts Demonstrate That ISP-Bound Traffic Terminates Locally
• • -.1..1 ..... .no..... TIl...... • ................... #".. '''" ~_.n.;o<

•••• .t According to the Hyperion Study, only 9 % ofan ISP customer's total
• online connection time is interstate. Reply Comments ofHyperion Telecom.
• lM.., CC Docket No. 98-79, filed 1/19/99.

'I' .t ISPs increasingly use considerable local caching ofwebsite content.

.. .tMany consumers interact with local content residing with local ISPs.

•
• 15
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• The Act Requires Reciprocal Compensation
• Eor Terminating ISP-Bound Trafik

The ILECs would have CLECs incur the cost of terminating traffic without
• receiving just compensation

• .I LECs use the same local networks to terminate fSP-bound traffic as for other
types ofvoice and data traffic.

• .I LECs incur actual costs to terminate traffic boundfor fSPs -- cost imposed by
;. the originating LEC's customers.

• - H ••• no matter what the payment arrangement, LECs incur a cost when delivering
traffic to an fSP that originates on another LEC's network." fSP Declaratory

• Ruling. 14 F.C.C.R. 3689, 3707 (1999).

,. .I fLEC costs to both originate and terminate fSP-bound traffic already are or
could be recovered in their retail local end user rates.

.INo cost differences have been demonstrated that would justify allowing the
• fLECs to discriminate against this particular type ofend user-bound traffic.

- fLECs ignore other end users of predominantly inbound calling (call centers,
credit card validation centers, travel reservation agencies, home shopping
networks, call-in radio shows, ticket outlets, pizza delivery outlets, taxicab
companies, etc.). 17
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.tParties remain free to agree to Hbill and keep" as part of

interconnection negotiations.

..

• .t fLECs derided the concept in 1996 as Hbilk and keep. "

• .t The FCC rejected Hbill and keep" as a mandatory compensation

• mechanism. Local Competition Order, 11 FCCR. 15499, 16058 (1996) ...,.
•

•••
• The ILECs would have CLECs incur the cost of transporting and

• terminating traffic without receiving just compensation

• .t HBill and keep" is an appropriate compensation mechanism only

'. where telecommunications traffic between carriers is roughly balanced





•<. Remand
-• The FCC should conclude that:..t Calls to ISPs within the same LSA are compensable under Section

251 (b) (5) of the Telecommunications Act-..t The Commission retains jurisdiction over ISP-bound local traffic
- via that same provision..t Compensation rates for ISP traffic should be:i. -the same as rates for all other end user-bound traffic

.. - symmetrical

• - based on forward-looking costs

- based on the fLECs ' costs oftermination

• - equal or exceed sum of rates established for fLEC UNE switching and
• transport plus a portion ofthe local loop

•'. 20


